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IN THE UNITED STATES PA TENT AND TRADEMARK OFFICE 
BEFORE THE TRADEMARK TR IAL AND APPEAL BOARD  

 
INSIGHT PHARMACEUTICALS, LLC   ) 
 Registrant,      ) 
        ) Opposition No. 91212424 
   v.     ) Serial No. 85/883894 
        ) 
GROWSTONE, INC.      ) 
 Applicant.      ) 
 
 

APPLICANT’S ANSWER  
 

 Applicant, Growstone, Inc. (“Applicant” or “Growstone”), through its undersigned 

counsel, hereby answers the Notice of Opposition of Insight Pharmaceuticals, LLC (“Opposer”).  

Applicant answers the numbered allegations of the Notice of Opposition as follows: 

1. Applicant admits that the U.S. Trademark online database records for U.S.    

Registration No. 1,691,138, for the mark “NIX” shows the last known owner for the registered 

mark to be Opposer and that the goods are listed as “pediculicide” in International Class 005. 

Applicant does not have sufficient information or knowledge to form a belief as to the truth of 

Opposer’s alleged first use in commerce, and therefore denies the allegation. 

2. Applicant lacks information or knowledge sufficient to form a belief as to the truth 

of   the allegations of paragraph 2, and therefore denies the allegations. 

3. Applicant admits that Applicant’s principal place of business is located in New 

Mexico. Applicant lacks information or knowledge sufficient to form a belief as to the truth of the 

remainder of the allegations contained in paragraph 3, and therefore denies the allegations. 

4. Applicant lacks information or knowledge sufficient to form a belief as to the truth 

of   the allegations of paragraph 4, and therefore denies the allegations. 
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5. Applicant denies the allegations contained in paragraph 5. Applicant further affirms 

that Opposer’s mark is not famous pursuant to 15 U.S.C §1125 because, inter alia, upon 

information and belief numerous third parties have registered marks that contain “NIX” both in 

International Class 005 and other classes.  See attached exhibit A.  

6. Applicant admits the allegations contained in paragraph 6. 

7. Applicant denies the allegations contained in paragraph 7. Applicant further 

affirmatively alleges that its mark is not similar for Opposer’s mark. Applicant’s mark clearly 

indicates the purpose of its use, which is not similar to Opposer’s goods, which upon information 

and belief, is specifically listed as a “pediculicide,” or a lice exterminating agent. Opposer’s listing 

of goods does not include exterminating any other type of insect, or repelling any insects at all. 

8. Applicant denies the allegations contained in paragraph 8. Applicant further 

affirmatively alleges that there is no likelihood of confusion, mistake or deception because, inter 

alia, Applicant’s mark and the pleaded marks of Opposer are not confusingly similar. Any 

similarity, if at all, between Applicant’s mark and the pleaded marks of Opposer is in the portion 

“NIX” which, upon information and belief, has been used and registered by other third parties in 

the IC 005 class. As a result, Opposer cannot base any similarity between its pleaded marks and 

the mark of Applicant. Any trademark or service mark rights that Opposer may have are narrowly 

circumscribed to the goods and services indicated and any other use would not lead to a likelihood 

of confusion.   

9. Applicant denies the allegations contained in paragraph 9. Applicant further 

affirmatively alleges that there is no damage resulting from consumer confusion to Opposer’s mark 

by the registration of Applicant’s mark. Applicant’s mark relates to a particulate glass product 

used to repel gnats, that is placed in the environment (typically in soil) and not applied or placed 
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on a person, whereas upon information and belief, Opposer’s mark relates to goods in the form of 

a shampoo, topical ointment, or the like that is applied directly on a person for ex post facto 

extermination of lice, on their body. 

10. Applicant denies the allegations contained in paragraph 10.      

11. Applicant denies the allegations contained in paragraph 11. 

12. Applicant admits the allegations contained in paragraph 12. 

 

AFFIRMATIVE DEFENSES  

13. Upon information and belief, Insight has failed to police third-party uses of the term 

“NIX” for goods contained within IC 005 and therefore has lost any alleged trademark rights it 

may have possessed in the term. See exhibit A.  

 

WHEREFORE, having fully answered the Notice of Opposition, Applicant prays that the 

Opposition be dismissed, with prejudice, and for such other and further relief as the Trademark 

Trial and Appeal Board may deem just and proper. 

Dated this 18th day of October, 2013. 

       Respectfully submitted, 

       /C. John Brannon/    
       C. John Brannon 
       Attorney for Applicant 
       Brannon Sowers & Cracraft PC 
       1 North Pennsylvania Street, Suite 800 
       Indianapolis, Indiana 46204 
       Phone (317) 630-2811 
       Fax (317) 630-2813 
       jbrannon@bscattorneys.com 
 

CERTIFICATE OF SERVICE  
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 I hereby certify that a true and complete copy of the foregoing has been served on the 
Registrant by causing a copy to be deposited with the United States Postal Service on the 18th day 
of October, 2013, via first class mail, postage prepaid to Registrant’s attorney: 
 

 
Micheline Kelly Johnson 
Baker, Donelson, Et Al. 

633 Chestnut St., Ste. 1800 
Chattanooga, TN 37450 

 
       /C. John Brannon /    
       C. John Brannon 

 
















